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Background

l. Allegations

On November 20, 2017, the U.S. Department of Commerce (the Department) Office of
Inspector General (OIG) initiated an investigation into issues raised in a letter from
members of the U.S. Senate to the Inspector General, dated November |3, 2017.' This
letter requested an OIG investigation of Secretary of Commerce Wilbur L. Ross, Jr., and his
“to ensure that their conduct and representations
are consistent with all ethical requirements of the U.S. Department of Commerce.”” The
letter requested an investigation of the following areas:

I. Ascertaining the true value of Secretary Ross’s personal wealth.

2. Determining whether Secretary Ross complied with the divestment requirements in
his ethics agreement.

3. Determining whether Secretary Ross complied with the recusal requirements in his
ethics agreement and the adequacy of that agreement.

4. Determining whether senior Department officials have been allowed to serve
despite conflicts of interest.?

The Inspector General also received a letter from eight members of the U.S. House of
Representatives, dated June 27, 2018, that requested our office “review Secretary Ross’s
compliance with federal ethics requirements, his ongoing issues with conflicts of interest,
and his potentially false statements regarding certain financial holdings.”* The June 27, 2018,
letter also references

I. Secretary Ross’s short sale of stock in Navigator Holdings Ltd.; and

2. a potential conflict between two certifications of ethics agreement compliance that
Secretary Ross signed in June 2017 and November 2017 and an Office of
Government Ethics (“OGE”) Periodic Transaction Report (OGE Form 278-T)
related to sales of his shares in Invesco and The Greenbrier Companies.’

"' U.S. Senators to Peggy E. Gustafson, November 13, 2017. Letter from U.S. Senate to the Inspector General of the U.S.
Department of Commerce. Available at

https://www.blumenthal.senate.gov/imo/media/doc/| I.13.17%20Ltr%20t0%20Commerce%20lG.pdf (accessed
August 19, 2020). This letter was signed by Senators Richard Blumenthal, Margaret Wood Hassan, Cory A.
Booker, Maria Cantwell, Tammy Baldwin, and Tammy Duckworth.

21d., at .

3 1d., at |4

*U.S. Representatives to Peggy E. Gustafson, June 27, 2018. Letter from U.S. House of Representatives to the Inspector
General of the U.S. Department of Commerce. This letter was signed by Representatives Frank Pallone, Jr., Eliot Engel,
Maxine Waters, Jerrold Nadler, Eddie Bernice Johnson, Nydia Velazquez, Elijah Cummings, and Raul M. Grijalva.

*Id. at 1-3.
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The letter closes with a request to “review whether Secretary Ross violated conflict of
interest and other ethics rules, whether he has any ongoing conflicts of interest, and
whether he has any additional holdings he has not reported or divested in compliance with
his ethics agreement.”

In addition to the two Congressional letters previously mentioned, our office received
several additional allegations and requests for investigation related to Secretary Ross’s
potential conflicts of interest and potential violations of ethics rules from other sources.’
We also have knowledge of a number of other allegations and requests for investigation
related to Secretary Ross’s potential conflicts of interest and potential violation of ethics
rules that were directed to other federal agencies.® Finally, our office is aware of similar
claims, allegations, and information raised by various media publications.’

é1d. at 3.

7 E.g. (1) Noah Bookbinder to Peggy E. Gustafson, December 21, 2017. CREW Requests Investigation into Wilbur Ross.
Awvailable at https://www.citizensforethics.org/legal-filing/crew-requests-investigatation-wilbur-ross/ (accessed
August 25, 2020); (2) Senator John Thune to Peggy E. Gustafson, July 15, 2018. Letter from Senator Thune to the
Inspector General of the U.S. Department of Commerce; (3) Campaign Legal Center to Inspector General Gustafson,
August 13, 2018. Complaint regarding Commerce Secretary Wilbur L. Ross Jr. from the Campaign Legal Center to the
Inspector General for the U.S. Department of Commerce. Available at https://campaignlegal.org/sites/default/files/20 8-
08/Hon%20Wilbur%20L%20Ro0ss%20)r%20Complaint%20%28 1 3%20Aug%202018%29.pdf (accessed August 25,
2020); (4) Noah Bookbinder to Rod J. Rosenstein and Peggy E. Gustafson, August |16, 2018. Request for Investigation
of Criminal Conflicts of Interest and False Statements by Secretary of Commerce Wilbur L. Ross. Available at
https://www.citizensforethics.org/legal-filing/crew-requests-immediate-investigation-into-wilbur-ross-conflicts-of-
interest/ (accessed August 25, 2020); (5) Delaney N. Marsco to Inspector General Gustafson, November [, 2018.
Supplemental Complaint Concerning Ethics Violations by Sec. Wilbur Ross. Available at
https://campaignlegal.org/sites/default/files/20 18- 1 /Supplemental%20Complaint%20-
%20Hon.%20Wilbur?%20Ross%20]r.%20%28 1 %20Nov%2020 1 8%29.pdf (accessed August 25, 2020); and (6) Delaney
N. Marsco to Inspector General Gustafson, February 7, 2019. Supplemental Complaint Concerning Ethics Violations by
Sec. Wilbur Ross. Available at https://campaignlegal.org/sites/default/files/2019-02/Supplemental%20Complaint%20-
%20CLC%20-%20Hon.%20Wilbur%20Ross.pdf (accessed August 25, 2020).

8 E.g. (1) Noah Bookbinder to Rod J. Rosenstein and David ]. Apol, June 22, 2018. Request for Investigation into False
Statement and Insider Trading by Secretary of Commerce Wilbur L. Ross. Available at
https://www.citizensforethics.org/news/press-releases/wilbur-ross/ (accessed November 9, 2020); (2) Danielle
Brian to Stephanie Avakian and Steven Peikin, June 21, 2018. POGO Files SEC Complaint on Possible Insider Trading.
Awvailable at https://www.pogo.org/letter/2018/06/pogo-files-sec-complaint-on-possible-insider-trading/ (accessed
August 25, 2020); (3) Senator Elizabeth Warren, Senator Richard Blumenthal, and Representative Elijah Cummings
to Jay Clayton, June 27, 2018. Congressional Letter to Chairman Clayton of the Securities and Exchange Commission.
Awvailable at https://www.warren.senate.gov/imo/media/doc/2018-6-
27_Letter_to_SEC_about_Wilbur_Ross_and_Navigator_Holdings|.pdf (accessed August 25, 2020); and (4)
Senator Ron Wyden to Jeff Sessions, July 16, 2018. Letter from Ranking Member of the U.S. Senate Committee on
Finance to Attorney General Jeff Sessions. Available at

https://www.finance.senate.gov/imo/media/doc/07 16 18%20Wyden%20Letter%20t0%20DO)%20Ross%20Referral.pd
f (accessed August 25, 2020).

’ E.g. (1) Mike Mclntire, Sasha Chavkin, and Martha M. Hamilton, “Commerce Secretary's Offshore Ties to Putin
‘Cronies,”” The New York Times, November 5, 2017. Available at

https://www.nytimes.com/2017/1 1/05/world/wilbur-ross-russia.html (accessed October 13, 2020); (2) Dan
Alexander, “Lies, China and Putin: Solving the Mystery of Wilbur Ross' Missing Fortune,” Forbes, June 18, 2018.
Auvailable at https://www.forbes.com/sites/danalexander/2018/06/18/lies-china-and-putin-solving-the-mystery-of-
wilbur-ross-missing-fortune-trump-commerce-secretary-cabinet-conflicts-of-interest/#3d969a0d7e87 (accessed
October 13, 2020); and (3) Mike Mclntire, “Commerce Secretary Shorted Stock as Negative Coverage Loomed,”

2 INVESTIGATIVE REPORT NO. 18-0286
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ll. Scope of Investigation

In general, these allegations relate to Secretary Ross’s financial holdings and ownership of
interests in certain companies, actions he took to divest these interests, and actions he took
while he maintained these interests. As a primary matter, our office sought to determine
whether, how, and on what date Secretary Ross divested certain financial interests as
required by the ethics agreement he signed on January 15, 2017, as amended on January 31,
2017 (the “Ethics Agreement”).'® We also investigated actions Secretary Ross took while he
held such financial interests, taking into consideration the advice he received from
Department ethics officials with respect to limitations on meetings with representatives of
certain entities. Finally, our office investigated specific allegations related to Secretary Ross’s
short sale of shares in Navigator Holdings Ltd. to determine whether he violated any laws
related to the sale of these securities.

In order to gather information to assess these various allegations, we conducted 20
interviews of |6 individuals. The interviewees were Department staff members, to include
members of the Office of the Secretary and Office of the General Counsel (OGC). We also
interviewed Secretary Ross about these allegations in October 2019. In addition, our office
issued |5 Inspector General subpoenas, reviewed email messages and calendar records, and
reviewed several thousand pages of financial records related to asset divestiture. Due to the
complex nature of the issues involved, our office consulted with experts in the fields of
finance and government ethics.

Due to the nature and scope of the allegations, our office conducted liaison and de-
confliction operations with the Federal Bureau of Investigation (FBI), the U.S. Securities and
Exchange Commission (SEC), and the Financial Industry Regulatory Authority (FINRA).
Because we found evidence of potential violations of federal criminal law, our office
coordinated with the U.S. Department of Justice (DOJ). DO]J decided not to open a criminal
investigation into the allegations.

This report details the information that resulted from our investigation of the allegations
previously described.'' The Compliance with Ethics Agreement (Asset Divestiture)
chapter of this report deals with the issues of whether Secretary Ross complied with his

The New York Times, June 19, 2018. Available at https://www.nytimes.com/2018/06/9/us/politics/wilbur-ross-
shorted-stock.html (accessed October |3, 2020).

' Wilbur L. Ross, Jr., to Alternate Designated Agency Ethics Official, January 15, 2017 (as amended January 31,
2017). Letter from Secretary Ross to the Alternate Designated Agency Ethics Official at the U.S. Department of Commerce.
Awvailable at

https://extapps2.oge.gov/201/Presiden.nsf/PAS+Index/C4D33DB26307 | 89E852580C8002C7A72/$FILE/Ross,%20W
ilbur%20L%20finalAmendedEA.pdf (accessed August 25, 2020).

"' This report only addresses the allegations related to Secretary Ross. We also investigated

involvement in the matters cited in this report in which held a financial interest while serving on Secretary
Ross’s staff, first as a and later as [l Ovr case
presentation to DOJ included the evidence we identified regarding involvement in these matters.
As noted directly above, DOJ decided not to open a criminal investigation into these allegations. Moreover,-
I 'csisned from the Department on , and returned to the private sector; therefore, we
deemed it unnecessary to pursue these allegations administratively.
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Ethics Agreement and whether he violated any regulations in relation to required
disclosures and divestitures of his assets. The Potential Conflicts of Interest chapter of
this report is concerned with Secretary Ross’s potential violation of conflict of interest laws
and other related regulations in connection with certain financial interests he or

maintained while he served as Secretary of Commerce. The Secretary Ross’s Short Sale
of Navigator Holdings Ltd. Stock chapter of this report focuses on issues surrounding
Secretary Ross’s short sale of Navigator Holdings Ltd. shares in October 2017.

4 INVESTIGATIVE REPORT NO. 18-0286
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Compliance with Ethics Agreement
(Asset Divestiture)

l. Allegations

On November 13, 2017, six U.S. Senators addressed a letter to Inspector General
Gustafson, in which they requested an investigation of, among other things, “Whether
Secretary Ross has complied with the divestment requirements in his ethics agreement.
The letter noted, “As part of the confirmation process, Secretary Ross agreed to divest—or
sell off—80 assets over the course of several months.”'* The letter further noted that
Secretary Ross’s Ethics Agreement included a list of 40 assets he agreed to sell within 90
days of confirmation and a second list of 40 assets he agreed to sell within 180 days of
confirmation.'* The Senators stated the first divestment deadline—for the 40 assets to be
sold within 90 days of confirmation—was May 28, 2017, and “no document was filed in that
window.”"® The letter stated that

912

Five days after the deadline, on June 2, [2017] he signed a document claiming to
have sold everything he had agreed to sell on the list.'¢ He filed documents —
known as transaction reports — that were posted on OGE’s website reflecting
his divestment of many of these assets. But as of today there appears to be no
proof of divestment of up to fourteen of the assets that appeared on the list of
assets he said he had sold, including several Invesco funds.!?

In addition, the Senators stated, “Moreover, the document in which [Secretary Ross] claims
to have completed the divestiture warns there was an ‘unanticipated delay’ concerning the
sale of three assets: Air Lease Corp., Bank of Cyprus and BankUnited. But Secretary Ross
fails to explain the ‘unanticipated delay.”'® The letter noted that Secretary Ross filed
documents regarding his divestment of Air Lease and BankUnited, but he had not yet filed
any documents showing transfer of his interest in Bank of Cyprus."”

Next, the Senators addressed the assets that Secretary Ross agreed to divest within 180
days of his confirmation, as listed in his Ethics Agreement.”® The Senators stated the

12U.S. Senators to Peggy E. Gustafson, November 13, 2017. Letter from U.S. Senate to the Inspector General of the
U.S. Department of Commerce.

B1d. atp. 2.
'* Ibid.
> Ibid.

'® The document to which the Senators are referring is Secretary Ross’s OGE Certification of Ethics Agreement
Compliance, dated June 2, 2017. Available at

https://extapps2.oge.gov/20 | /Presiden.nsf/PAS+Index/AOA | D4D7FB3BA22485258 1 D0O006CE4D5/$FILE/Ross, %20
Wilbur%20EA%?20Certification%20Combined%20 | -3.pdf (accessed August 25, 2020).

7 Ibid.
'® Ibid.
% Ibid.
2 Ibid.

INVESTIGATIVE REPORT NO. 18-0286 5



U.S. DEPARTMENT OF COMMERCE OFFICE OF INSPECTOR GENERAL

deadline for divestments of these assets was August 26, 2017, and added, “But that date
came and went.” They noted that Secretary Ross filed a document on September 5, 2017, in
which he claimed he had been granted a 60-day extension of the deadline by Department
ethics officials, and that the next deadline was October 25, 2017.%' With respect to the next
deadline, the Senators stated, “That date came and went, too.”?* The Senators
acknowledged that Secretary Ross signed a document on November I, 2017, that was made
public on November 5, 2017, “claiming to have divested everything.”?® The Senators cited
that Secretary Ross “appears to have filed little proof of divestment of these assets.”*
However, they acknowledged that he had several weeks until he was required to file proof
of divestment and noted, “[Secretary Ross] contends that the filing of proof of divestment is
somehow not applicable — having checked ‘N/A’ on the form where it requires such
proof.”” The Senators concluded this section of their letter by stating, “To further confuse
matters, the ethics forms that Secretary Ross submitted during the confirmation process
lists broad ranges for the value of these interests — not specific stakes of ownership. This
makes it difficult to determine whether his transactions involving an asset constitute all
ownership in that interest or just a portion thereof.”?* The Senators then urged our office
“to investigate and confirm that Secretary Ross has complied with all the deadlines in his
agreement, whether Secretary Ross has divested all assets per his agreement — including
how, e.g., by sale, by gift, etc., whether the process for divestment was conducted in an
orderly, legitimate manner, and whether the extensions he was provided by ethics officials
were valid.”?’

In addition, Inspector General Gustafson received a letter on June 27, 2018, from eight
members of the U.S. House of Representatives.”® As previously noted, this letter requested
that our office “review Secretary Ross’s compliance with federal ethics requirements, his
ongoing issues with conflicts of interest, and his potentially false statements regarding
certain financial holdings.”29 The letter cited a June 18, 2018, Forbes article in which the
author raised issues with certain investments Secretary Ross maintained while serving as the

2! |bid. The document to which the Senators are referring is Secretary Ross’s OGE Certification of Ethics Agreement
Compliance, dated September 5, 2017. Available at

https://extapps2.oge.gov/201/Presiden.nsf/PAS+Index/AOA 1 D4D7FB3BA22485258 1 D0006 CE4D5/$FILE/Ross,%20
Wilbur%20EA%?20Certification%20Combined%20 | -3.pdf (accessed August 25, 2020).

2 |bid.

2 |bid. The document to which the Senators are referring is Secretary Ross’s OGE Certification of Ethics
Agreement Compliance, dated November |, 2017. Available at

https://extapps2.oge.gov/20 | /Presiden.nsf/PAS+Index/AOA | D4D7FB3BA22485258 1 D0006 CE4D5/$FILE/Ross, %20
Wilbur%20EA%?20Certification%20Combined%201-3.pdf (accessed August 25, 2020).

* Ibid.

5 |bid.

% |bid. at p. 2-3.
7 |bid. at p. 3.

28 U.S. Representatives to Peggy E. Gustafson, June 27, 2018. Letter from U.S. House of Representatives to the Inspector
General of the U.S. Department of Commerce.

¥ |bid. at p. |. This report addresses potential conflicts of interest in a subsequent section.
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Secretary of Commerce.’® The Representatives stated, “Rather than fully divesting these
assets as he committed to do in his confirmation hearings, Secretary Ross appears to have
placed certain assets into a trust that benefits his family members.”*'

Like the November 13, 2017, letter from the Senators, this letter also noted potential
issues with the OGE Certification of Ethics Agreement Compliance form that Secretary Ross
signed on November |, 2017, “in which he asserted he had completely divested all holdings
required to be divested by his ethics agreement.”*” The letter from the Representatives also
cited Secretary Ross’s previous OGE Certification of Ethics Agreement Compliance form from
June 2017, in which Secretary Ross stated he divested all holdings his Ethics Agreement
required him to divest within 90 days of his confirmation, with the previously noted
exception of Air Lease Corporation, Bank of Cyprus, and BankUnited.” The letter stated,
“A recently released ethics disclosure indicates, however, that as late as December 2017,
Secretary Ross held assets in companies in which he was formerly employed or served as a
director, in direct violation of this ethics agreement.”** As evidence for this claim, the
Representatives stated, “Secretary Ross sold between $10 and $50 million of stock in
Invesco, seven months after he was required to divest.””® The letter noted, that regarding
this divestiture, Secretary Ross stated, “In December 2017, | discovered that the previously
held stock had not been sold. | then promptly sold those shares.”** As further evidence for
the “direct violation” of the Ethics Agreement, the letter stated, “On December 14, 2017,
Secretary Ross sold between $250,000 and $500,000 of shares in the Greenbrier
Companies, a railroad equipment and services provider. Secretary Ross served as Director
of Greenbrier Companies from 2009 to 2012.”%" The letter noted, “According to [Secretary
Ross’s] revised financial disclosure, ‘these holdings were inadvertently not included’ in his
nominee report.”*® The Representatives concluded the letter by requesting that our office
“review whether Secretary Ross violated conflict of interest and other ethics rules, whether

% Ibid. citing Dan Alexander, “Lies, China and Putin: Solving the Mystery of Wilbur Ross' Missing Fortune,” Forbes,
June 18, 2018.

3" Ibid. citing Dan Alexander, “Lies, China and Putin: Solving the Mystery of Wilbur Ross' Missing Fortune,” Forbes,
June 18, 2018.

%2 Ibid. at p. 2 citing Secretary Ross OGE Certification of Ethics Agreement Compliance, dated November 1, 2017.
Auvailable at

https://extapps2.oge.gov/201/Presiden.nsf/PAS+Index/AOA | D4D7FB3BA22485258 1 D0006CE4D5/$FILE/Ross, %20
Wilbur%20EA%20Certification%20Combined%201-3.pdf (accessed August 25, 2020).

% Ibid. citing Secretary Ross OGE Certification of Ethics Agreement Compliance, dated June 2, 2017. Available at
https://extapps2.oge.gov/20 | /Presiden.nsf/PAS+Index/AOA | D4D7FB3BA22485258 1 D0006 CE4D5/$FILE/Ross, %20
Wilbur%20EA%20Certification%20Combined%20|-3.pdf (accessed August 25, 2020).

* Ibid.

% Ibid. citing OGE Form 278-T, Executive Branch Personnel Public Financial Disclosure Report: Periodic Transaction Report,
dated December 21, 2017 (certified by OGE June 18, 2018). Available at

https://extapps2.oge.gov/20 | /Presiden.nsf/PAS+Index/F65307DOE7C6CA00852582B0006DEA | 0/$FILE/Wilber-L-
Ross-12.21.17-278T.pdf (accessed August 25, 2020).

% Id. at p. 2-3, citing OGE Form 278-T (June 18, 2018).
71d. at p. 3, citing OGE Form 278-T (June 2018).
% Ibid. citing OGE Form 278-T (June 2018).
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he has any ongoing conflicts of interest, and whether he has any additional holdings he has
not reported or divested in compliance with his ethics agreement.”*’

ll. Applicable Law — Public Financial Disclosure Requirements

This section of the report is focused on Secretary Ross’s efforts to divest financial interests
in order to comply with the requirements outlined in his Ethics Agreement. The
information included in the Ethics Agreement is primarily based on the public financial
disclosures Secretary Ross was required to make prior to his confirmation as Secretary of
Commerce. Secretary Ross was also required to publicly disclose many of the transactions
he completed to effect compliance with his Ethics Agreement. These public disclosures are
governed in large part by the Ethics in Government Act of 1978, as amended (Ethics Act),*
which enacted civil statutes that establish financial disclosure requirements for senior
employees of the executive branch.*' The statutes comprising the Ethics Act are
supplemented by 5 C.F.R. Part 2634, which describes the procedures and requirements for
the executive branch concerning the public and confidential financial disclosure systems
authorized by the Ethics Act, the certification and use of qualified trusts, and the issuance of
certificates of divestiture.*

OGF’s website states that the financial disclosure system “serves to prevent conflicts of
interest and to identify potential conflicts by providing for a systematic review of the
financial interests of both current and prospective employees.”* The site further states that
“the primary purpose of disclosure is to assist agencies in identifying potential conflicts of
interest between a filer’s official duties and the filer’s private financial interests and
affiliations.”*

There are penalties for not complying with the public financial disclosure requirements. The
Ethics Act provides that it is unlawful for any person to knowingly and willfully falsify any
information that such person is required to report under section 102 of the Ethics Act.* A
violation of this provision results in a fine under Title I8 of the Unites States Code and
imprisonment for not more than | year, or both.* In addition, the Ethics Act provides for
civil monetary penalties for five types of violations.*” These penalties can be assessed by an

¥ Id. This letter also referenced Secretary Ross’s short sale of Navigator Holdings, Ltd. shares, and this report
addresses this issue in a separate section.

“ Pub. L. 95-521.

# See (1) https://oge.gov/Web/OGE.nsf/Civil%20Statutes/ | 4D26 1 5939F2C9F385257E96006A90E3?0pendocument
(accessed August 25, 2020) and (2) https://oge.gov/Web/OGE.nsf/Statutes (accessed August 25, 2020). These
statutes are codified at 5 U.S.C. app. 4 §§ 101-111.

2 See https://oge.gov/Web/OGE.nsf/OGE%20Regulations (accessed August 25, 2020).

# See https://oge.gov/web/oge.nsf/Public%20Financial%20Disclosure (accessed August 25, 2020).

* Ibid.

5 U.S.C. app. § 104(2)(2)(A)(i).

# 5 U.S.C. app. § 104(2)(2)(B)(i)-

47 See 85 Federal Register 2279. Available at https://www.govinfo.gov/content/pkg/FR-2020-01-15/pdf/2020-
00479.pdf (accessed August 25, 2020).
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appropriate United States district court, based upon a civil action brought by DOJ.”® The
five violations are

I. knowing and willful failure to file, report required information on, or falsification of a
public financial disclosure report;

knowing and willful breach of a qualified trust by trustees and interested parties;
negligent breach of a qualified trust by trustees and interested parties;

misuse of a public report; and
49 50

v A WD

violation of outside employment/activities provisions.

OGE is responsible for implementing the public and confidential financial disclosure systems
for the executive branch.®' In particular, the Director of OGE is responsible for monitoring
and investigating compliance with the public financial disclosure requirements of the Ethics
Act by officers and employees of the executive branch and executive agency officials
responsible for receiving, reviewing, and making available financial statements filed pursuant
to the Ethics Act.”

Individuals nominated to a position—appointment to which requires the advice and consent
of the Senate—must, within 5 days of the transmittal by the President to the Senate of their
nomination, file a report containing the information described in 5 U.S.C. app. § 102(b).>
(This document is referred to in this report as the “Nominee OGE Form 278e.”) For the
Nominee OGE Form 278e, 5 U.S.C. app. § 102(b)(1)(A) requires a filer “for the year of
filing and the preceding calendar year,” to report, in general, “the source, type, and amount
or value of income ... received during the preceding calendar year, aggregating $200 or
more in value ... [and] the source and type of income which consists of dividends, rents,
interest, and capital gains, received during the preceding calendar year which exceeds $200
in amount or value[.]”** In addition, 5 U.S.C. app. § 102(b)(1)(B) requires a filer “as of the
date specified in the report but which is less than thirty-one days before the filing date,” to
report “the identity and category of value of any interest in property held during the
preceding calendar year in a trade or business, or for investment or the production of
income, which as a fair market value which exceeds $1,000 as of the close of the preceding

8 Ibid.

* 85 Federal Register 2279 and 5 U.S.C. app. § 104(a), 5 C.F.R. § 2634.701(b); 5 U.S.C. app. § 102(f)(6)(C)(i), 5
C.FR. § 2634.702(a); 5 US.C. app. § 102(f)(6)(C)(ii), 5 C.F.R. § 2634.702(b); 5 U.S.C. app. § 105(c)(2), 5 C.FR. §
2634.703; 5 US.C. app. § 504(a), 5 C.F.R. § 2634.703.

% Title 5 C.F.R. § 2634.704 also provides for the assessment of a $200 late filing fee if any report is filed more than
30 days after the later of: (1) the date such report is required to be filed; or (2) the last day of any filing extension

period granted pursuant to 5 C.F.R. § 2634.201(g). The designated agency ethics official may waive this fee if he or
she “determines that the delay in filing was caused by extraordinary circumstances.” 5 C.F.R. § 2634.704(b)(I).

3! See https://oge.gov/web/oge.nsf/Financial+Disclosure/ (accessed August 25, 2020).
325 U.S.C. app. § 402(b)(3).

3 5US.C. app. § 101(b)(1). See also 5 C.F.R. § 2634.201(c).

5 U.S.C. app. § 102(b)(1)(A); 5 U.S.C. app. § 102(a).
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calendar year ....”** The implementing regulations for these requirements are included at 5
C.F.R. § 2634.310(b).

OGE'’s website provides guidance for the time period a filer should include when completing
the various parts of the nominee OGE Form 278e. The reporting period relates to the
report’s original due date and is unaffected by any extensions.”* The website states a filer
should report information for the period covering the “[p]receding calendar year to filing
date” for the following categories:

I. Filer’s Employment Assets & Income and Retirement Accounts [Part 2];

2. Spouse’s Employment Assets & Income and Retirement Accounts [Part 5];
3. Other Assets and Income [Part 6]; and

4. Liabilities [Part 8].

Filers must report information for the preceding 2 calendar years to filing date for:
I. Filer’s Positions Held Outside United States Government [Part I]; and

2. Filer’s Sources of Compensation Exceeding $5,000 in a Year [Part 4].*

Finally, OGE instructs filers to report “Filer’s Employment Agreements and Arrangements”
only “As of Filing Date.”

In addition to the Nominee OGE Form 278e, senior officials occupying a position described
in 5 US.C. app. § 101(f) are required to file several other public financial disclosure
documents.® First, during any calendar year in which they perform the duties of their
position or office for a period in excess of 60 days, they are required to file annually on or
before May |5 of the succeeding year a report containing the information described in 5
U.S.C. app. § 102(a).®' (This document is commonly referred to as an annual public financial
disclosure report or annual OGE Form 278e.) The supervising ethics office for the
Department may grant “reasonable extensions of time for filing any report,” but the total of

5 U.S.C. app. § 102(b)(1)(B); 5 U.S.C. app. § 102(a). Of note is that 5 U.S.C. app. § 102(b)(l) does not include 5
U.S.C. app. § 102(a)(5) as an item required to be reported in a Nominee OGE Form 278e. 5 U.S.C. app. §

102(2)(5) concerns disclosing “a brief description, the date, and category of value of any purchase, sale or exchange
during the preceding calendar year which exceeds $1,000—(A) in real property, other than property used solely as
a personal residence of the reporting individual or his spouse; or (B) in stocks, bonds, commodities futures, and
other forms of securities.”

% See

https://oge.gov/Web/278eGuide.nsf/2cf9ac792bc0654a85257ea 1 005f838a/5df300cba7fca98485257f450074e324?Op
enDocument (accessed August 25, 2020).

%7 See
https://oge.gov/Web/278eGuide.nsf/Content/Definitions~The+OGE+Form+278e+%E2%80%93+Nominee+Report
(accessed August 25, 2020).

*® Ibid.

> Ibid.

€ 5US.C. app. § 101(a).

51 5 U.S.C. app. § 101(d). See also 5 C.F.R. § 2634.201 (a).
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such extensions shall not exceed 90 days.®* Second, they are required to file a report of a
transaction involving any purchase, sale, or exchange in stocks, bonds, commodities futures,
and other forms of securities which exceeds $1,000.% (This document is commonly
referred to as a periodic transaction report or OGE Form 278-T.) Each OGE Form 278-T
report must include a brief description, the date, and value of the transaction (using the
categories of value in 5 C.F.R. § 2634.301(d)(2) through (9)).** Periodic transaction reports
must be filed not later than 30 days after receiving notification of the transaction, but in no
case later than 45 days after such transaction.®® Not all transactions need to be reported,
and 5 C.F.R. § 2634.309(b) lists the following types of transactions which do not require an
OGE Form 278-T:

I. Transactions solely by and between the reporting individual, the reporting
individual’s spouse, or the reporting individual’s dependent children;

2. Transactions of excepted investment funds (as defined in 5 C.F.R. § 2634.312(c));

3. Transactions involving Treasury bills, notes, and bonds; money market mutual funds
or accounts; and bank accounts (as defined in 5 C.F.R. § 2634.301(c)(2)), provided
they occur at rates, terms, and conditions available generally to members of the
public;

4. Transactions involving holdings of trust and investment funds described in 5 C.F.R. §
2634.312(b) and (c); and

5. Transactions which occurred at a time when the reporting individual was not a
public financial disclosure filer or was not a federal government officer or
employee.®

The regulations dealing with Ethics Agreements are located at 5 C.F.R. §§ 2634.801—
2634.805. These regulations define an ethics agreement as

[A]lny oral or written promise by a reporting individual to undertake specific
actions in order to alleviate an actual or apparent conflict of interest, such as:
(1) Recusal;
(2) Divestiture of a financial interest;
(3) Resignation from a position with a non-Federal business or other entity;
(4) Procurement of a waiver pursuant to 18 U.S.C. 208(b)(I) or (b)(3); or

(5) Establishment of a qualified blind or diversified trust under the [Ethics]
Act and subpart D of this part.¢’

5 C.F.R. § 2634.802(b) establishes a time limit that is “not to exceed three months from the
date of the agreement (or of Senate confirmation, if applicable)” for the individual to

25 US.C.app. § 101(g)(1). See also 5 C.F.R. § 2634.201 (g).

5 US.C. app. § 103(I); 5 US.C. app. § 102(2)(5)(B). See also 5 C.F.R. § 2634.201(f); 5 C.F.R. § 2634.309(a).
5 CFR. §2634.309().

% 5 U.S.C. app. § 103()).

%5 C.F.R. § 2634.309(b).

7 5 C.F.R. § 2634.802(a).
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complete the actions outlined in the Ethics Agreement.®® The regulation allows exceptions
to this 3-month deadline “in cases of unusual hardship as determined by the Office of
Government Ethics, for those ethics agreements which are submitted to it (see § 2634.803),
or by the designated agency ethics official for all other ethics agreements.”®’

Under 5 C.F.R. § 2634.804(a)(l), nominees to a position requiring the advice and consent of
the Senate are required to submit evidence of any action taken to comply with the terms of
their Ethics Agreement to the designated agency ethics official.”” The designated agency
ethics official is then required to promptly notify OGE and the Senate confirmation
committee of actions taken to comply with the Ethics Agreement.”' Section 2634.804(b)
provides a list of materials and other appropriate information that constitute evidence of
such actions:

I. Recusal. A copy of a recusal statement listing and describing the specific matters or
subjects to which the recusal applies, a statement of the method by which the
agency will enforce the recusal. A recusal statement is not required for a general
affirmation that the filer will comply with ethics laws.

2. Divestiture or resignation. Written notification that the divestiture or resignation has
occurred.

3. Waivers. A copy of any waivers issued pursuant to 18 U.S.C. 208(b)(l) or (b)(3) and
signed by the appropriate supervisory official.

4. Blind or diversified trusts. Information required by subpart D of this part to be
submitted to the OGE for its certification of any qualified trust instrument. If OGE
does not certify the trust, the designated agency ethics official and, as appropriate,
the Senate confirmation committee should be informed immediately.”

[ll. Investigative Methodology

The chief method through which our office assessed Secretary Ross’s compliance with the
divestiture requirements of his Ethics Agreement was through requesting and reviewing
documents from Secretary Ross through his private counsel who was retained to represent
him in interactions with our office in this investigation. We began the process through a
request for copies of all brokerage statements, receipts, and other documentation that
would provide evidence of all the divestitures Secretary Ross was required to make.” We

85 C.F.R. § 2634.802(b).

¢ Ibid.

5 C.F.R. § 2634.804(a)(l).
7" Ibid.

25 C.F.R. § 2634.804(b).

73 Section 6 of Department Administrative Order (DAQ) 207-10 (Inspector General Investigations) states,
“Department officers and employees shall: a. cooperate fully with any OIG investigative activity, including any OIG
investigation; [and] b. Department officers and employees shall not: |. encumber or delay direct communication
between the OIG and any party; or 2. withhold information, documents, or other materials from the OIG ....”
DAO 207-10, § 6.02. Department Organization Order (DOOQO) 10-13 (Inspector General) states, “The officers and
employees of the Department shall cooperate fully with the officials and employees of the OIG and shall provide
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received the first production of responsive documents approximately | month after the
initial request and met with Secretary Ross’s counsel at that time to receive an overview of
what was included in the production. This production included mainly brokerage statements
and transaction confirmations for the less complex assets, including shares of companies
that were directly held by Secretary Ross and _ Following a detailed review of this
documentation, we identified numerous instances of missing or incomplete information or
information that required clarification. We provided Secretary Ross’s counsel with specific
written inquiries about certain assets for which the supporting documentation was not
provided, incomplete, or unclear. We provided a 7-day deadline for the response and
agreed to a | week extension of the deadline. Responsive documents and answers to some
of our inquiries were provided more than | week after the extended deadline. In
comparison to the first production of documents providing evidence of divestitures, this
second production contained more than twice as many documents showing evidence of
Secretary Ross’s divestitures, and it included evidence of divestiture of some of the more
complex assets.

Following this second and more substantial production, Secretary Ross’s counsel indicated
they were still tracking down several documents that we specifically requested. Our office
then requested that Secretary Ross’s counsel identify each document or piece of
information they understood to be outstanding and provide those items within 2 days. We
informed Secretary Ross’s counsel that a subpoena would be issued for the information if it
was not provided. In response, our office received additional documents by the specified
deadline that addressed many of the outstanding requests. We agreed to suspend the
issuance of a subpoena and provided Secretary Ross’s counsel with an updated document
that outlined the information still needed to verify the divestitures. Shortly thereafter, we
again met with Secretary Ross’s counsel to discuss the divestiture of certain assets along
with the sufficiency of the documentation provided to that point. After we mentioned
issuance of a subpoena, Secretary Ross’s counsel provided our office approximately 30
additional documents in a series of five productions over a period of approximately 60 days.
Approximately 45 days after receipt of the last of the five productions, we provided
Secretary Ross’s counsel with a document summarizing the timing and nature of the
productions received by our office as well our understanding of the divestiture of certain
assets. Included in this document were specific questions about divestitures for which we
found the documentation to be unclear or not provided along with further requests for
documentation of divestitures that had not yet been provided despite multiple requests.

Because the response to our requests for information and documentation of Secretary
Ross’s divestitures had been incomplete despite repeated attempts to acquire the
information, we issued an Inspector General subpoena to Secretary Ross for this
information. The response to the subpoena included more than 250 documents and more
than 3,000 pages. The response to the subpoena was provided in four productions over an
approximately 3-month period.

such information, assistance, and support without delay as is needed for the OIG to properly carry out the
provisions of the [Inspector General] Act [of 1978].” DOO 10-13, § 4.01.
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We also interviewed members of the Department’s OGC Ethics Law and Programs
Division (ELPD). Notably, these OGC employees worked with OGE to finalize the Public
Financial Disclosure Report (OGE Form 278e) Secretary Ross submitted in connection with
his nomination to Secretary of Commerce (i.e., Nominee OGE Form 278e).”* These OGC
employees also participated in the completion of Secretary Ross’s Ethics Agreement, which
detailed the assets he would divest and retain upon confirmation as Secretary of
Commerce.”” We requested, received, and reviewed email communications from these
OGC ELPD employees related to their interactions with Secretary Ross and Secretary
Ross’s counsel regarding his divestitures and compliance with his Ethics Agreement.”

Due to the complex nature of Secretary Ross’s financial holdings, we consulted with a
financial expert. Our office also consulted with an expert in federal government ethics.
Finally, we conducted an interview of Secretary Ross and questioned him directly about
certain financial interests and divestitures of those interests and compliance with his Ethics
Agreement.

IV. Factual Background
A. Requirements in Secretary Ross’s Ethics Agreement

On January 15, 2017, in connection with his nomination to be the Secretary of
Commerce, Mr. Ross drafted and signed a letter to the Department’s Designated
Agency Ethics Official (DAEO) and Chief of ELPD.”” Secretary Ross stated the purpose
of the letter was “to describe the steps that | will take to avoid any actual or apparent
conflict of interest in the event that | am confirmed for the position of Secretary of the
Department of Commerce.””® This letter is referred to as Secretary Ross’s “Ethics
Agreement” in this report. It detailed the assets Secretary Ross was allowed to retain
upon confirmation as Secretary of Commerce and listed the assets he was required to
divest along with the deadlines for divestiture of those assets. Secretary Ross’s Ethics
Agreement also listed certain positions from which he was required to resign and
certain positions he was permitted to maintain.

7 Public Financial Disclosure Report (OGE Form 278e), dated December 19, 2016. Available at
https://extapps2.oge.gov/20 | /Presiden.nsf/PAS+Index/88642A2CA81 AA6C2852580AB006 | 8C8C/$FILE/Ross%20
Wilbur%20L.%20Final%20278.pdf (accessed August 25, 2020).

> Wilbur L. Ross, Jr., to Alternate Designated Agency Ethics Official, January 15, 2017 (as amended January 31,
2017). Letter from Secretary Ross to the Alternate Designated Agency Ethics Official at the U.S. Department of Commerce.
76 Prior to review by the investigators assigned to this investigation, all emails received from OGC employees were
screened by an OIG attorney for potentially privileged communications between Secretary Ross and his private
counsel.

7 Wilbur L. Ross, Jr., to the Alternate Designated Agency Ethics Official, January 15, 2017 (as amended January 31,
2017). Letter from Secretary Ross to the Alternate Designated Agency Ethics Official at the U.S. Department of Commerce.
This letter was addressed to the Alternate DAEO (ADAEO), and this individual served as ADAEO until being
named the DAEO on September 19, 2017. To reduce confusion, this individual will be referred to throughout this
report as the DAEO.

ld. atp. I.

14 INVESTIGATIVE REPORT NO. 18-0286



U.S. DEPARTMENT OF COMMERCE OFFICE OF INSPECTOR GENERAL

In Section 8 (Resignations from Positions with Entities in which | have Financial Interests
and am Divesting Those Interests) of his Ethics Agreement, Secretary Ross listed 22
entities in which he held both a position and a financial interest. Secretary Ross agreed
to resign his position with each entity upon confirmation. He also agreed to divest his
financial interest in each entity following his confirmation as set forth in Section 9 and in
Attachment A of the Ethics Agreement. Each of the entities in Section 8 was included in
either Attachment A-l or A-ll to the Ethics Agreement. Attachment A-l included the
assets Secretary Ross agreed to divest within 90 days of his confirmation, and
Attachment A-ll included the assets he agreed to divest within 180 days of his
confirmation.”

In Section 9 (Additional Assets to be Divested) of his Ethics Agreement, Secretary Ross
agreed to divest his financial interests in the entities identified in Attachment A within
the timeframe identified in that attachment. Attachments A-l and A-Il each listed 40
entities that Secretary Ross agreed to divest within 90 days and 180 days of his
confirmation, respectively. With respect to the entities Secretary Ross agreed to divest
within 180 days, he noted that the reason for the extended timeframe for certain assets
was because they are “illiquid and it may take longer to divest them.” Secretary Ross
added, “l am, however, committed to divesting all of these assets as promptly as is
reasonably practicable, and | may not need the entire 180-day period to complete all
divestitures.” Secretary Ross noted that the DAEO advised him that an extension of up
to 60 days may be considered for a subset of the 180-day assets if Secretary Ross
demonstrated substantial progress toward completing the divestiture of all the assets by
the end of the 180-day period.®

We spoke with the DAEO on several occasions regarding Secretary Ross’s Ethics
Agreement, public financial disclosures, and divestitures. In one of these interviews, the
DAEO explained that a nominee, as part of the confirmation process, files a draft
financial disclosure report with OGE and their respective agency. The agency, OGE, and
the nominee then review each line of this draft to determine whether it is internally
consistent and includes everything that it should. The parties also determine what will
happen with each listed asset: whether the asset will be kept and the nominee will
disqualify himself or herself or whether the asset will be disposed of in some way. The
DAEO stated that once there is an agreement about what is going to happen with the
assets, it is memorialized in an ethics agreement that the nominee signs. The ethics
agreement is sent to the U.S. Senate along with a letter indicating that the nominee can
fulfill the duties of the position without violating any conflict of interest laws based on
the action the nominee has agreed to take in the ethics agreement. Regarding the
accuracy of the documents, the DAEO noted, “We obviously don’t know what
[Secretary Ross] has or doesn’t have.”

We also spoke and exchanged written correspondence with Secretary Ross’s counsel
regarding Secretary Ross’s compliance with the divestiture requirements of his Ethics

7 Id., at p. 4-5 and 9.
8 |d,atp.5and 9.
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Agreement, and those communications involved explanations of how and why certain
assets came to be included in the Ethics Agreement. As a general matter, assets listed in
Attachment A-l to the Ethics Agreement were those considered to be liquid or directly
held and able to be divested more quickly. Assets listed in Attachment A-Il to the Ethics
Agreement were those considered to be illiquid and not able to be divested quickly.
Additionally, several factors led to Secretary Ross’s Ethics Agreement being over-
inclusive with respect to assets he was required to divest. First, Secretary Ross’s
Nominee OGE Form 278e covered his interests from approximately January |, 2015, to
December I, 2016 (the calendar year prior to the year of filing). And, according to
Secretary Ross’s counsel, OGE did not want to fail to include assets in the Ethics
Agreement that were listed on Secretary Ross’s Nominee OGE Form 278e.
Accordingly, the Ethics Agreement included assets that Secretary Ross or |||}
divested prior to his nomination and confirmation. Second, Secretary Ross’s counsel
noted that during sustained communications with OGE and the Department’s ethics
officials as they worked to finalize Secretary Ross’s Ethics Agreement, OGE and the
Department’s ethics officials determined that, in an abundance of caution, Secretary
Ross must include, in the list of assets to be divested, entities for which he served as an
officer or director, even where he did not hold a direct ownership interest in the entity
or any interest at all.

The complex nature of Secretary Ross’s investments presented several threshold issues
to be addressed in order to evaluate compliance with the requirements of his Ethics
Agreement. In particular, Secretary Ross’s financial interests included numerous entities
that held interests in investment funds that in turn held direct interests in shares of
various companies, resulting in Secretary Ross holding an “indirect interest” in the
shares of the companies. Our office determined that, as a general matter, if Secretary
Ross, through his Ethics Agreement, agreed to divest his interest in a particular
investment fund that held direct interests in a number of companies, he also thereby
agreed to divest all the underlying holdings as part of the divestment of the investment
fund. However, just because a particular investment fund holds shares in a company, and
Secretary Ross agreed to divest his interest in that investment fund, it does not mean
that he also agreed to divest any direct investments that he may have in that company,
unless, of course, he specifically agreed to divest his direct interest in that company.
Importantly, the reasoning above is based on the understanding of the parties at the
time they executed the Ethics Agreement.

Timeline of Events

On November 30, 2016, Wilbur L. Ross, Jr. was nominated to be the Secretary of
Commerce.

On December 19, 2016, Mr. Ross certified his Nominee OGE Form 278e (Public
Financial Disclosure Report) in connection with his nomination to Secretary of
Commerce.?' By electronically signing the Nominee OGE Form 278e, Mr. Ross certified

8 Public Financial Disclosure Report (OGE Form 278e), dated December 19, 2016.
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that “the statements | have made in this form are true, complete and correct to the best
of my knowledge.”®

On January 15, 2017, the DAEO electronically signed Mr. Ross’s Nominee OGE Form
278e as the Agency Ethics Official.®® Included above the DAEO’s signature was the
following statement, (notated as “Agency Ethics Official’s Opinion”): “On the basis of
information contained in this report, | conclude that the filer is in compliance with
applicable laws and regulations.”®* Also on this date, Walter Shaub, then-Director, OGE,
electronically signed Mr. Ross’s Nominee OGE Form 278e as a certifying official for
OGE.*»

Mr. Ross signed his Ethics Agreement on January 15, 2017, and Mr. Shaub provided both
the Nominee OGE Form 278e and Ethics Agreement to Senator John Thune, the then-
Chairman of the Senate Committee on Commerce, Science, and Transportation.®

On January 18, 2017, Mr. Ross participated in confirmation hearings related to his
nomination to be the Secretary of Commerce.®” During the hearing, Senator Maria
Cantwell discussed Mr. Ross recusing himself from potential issues involving interests in
a certain sector, and in response, Mr. Ross stated, “Oh, | intend to be quite scrupulous
about recusal and any topic where there is the slightest scintilla of doubt.”®

Also during these hearings, Senator Richard Blumenthal stated:

Let me focus on another area where | think you have really made a very
personal sacrifice. Your service has resulted in your divesting yourself of
literally hundreds of millions of dollars in assets so that you could reach an
agreement with the Office of Government Ethics. | don’t want to embarrass
you or presume, but obviously of all of the billions of dollars in holdings that
you own now, you have divested more than 90 percent, and you have
resigned from 50 positions. The process has been enormously complex and
challenging and costly to you personally; correct??

#1d.atp. I.
& Ibid.
& Ibid.
& Ibid.

8 Walter Shaub to Senator John Thune, January |5, 2017. Letter from the Director of OGE to the Chairman of the U.S.
Senate Committee on Commerce, Science, and Transportation.

¥ Nomination of Wilbur L. Ross, Jr., to be Secretary of the Department of Commerce, hearing before the U.S.
Senate Committee on Commerce, Science, and Transportation, January |18, 2017. Available at
https://www.congress.gov/ | | 5/chrg/shrg25974/CHRG-I | 5shrg25974.pdf (accessed August 25, 2020).

8 |d. at p. 42.
8 |d. at p. 50.
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Mr. Ross responded, “Yes, sir.””® Senator Blumenthal further asked “You did it to avoid
any conflicts of interest; correct?””' Mr. Ross responded, “That is correct, sir.”*?

On January 31, 2017, Mr. Ross supplemented his Ethics Agreement with a letter to the
DAEO in which he acknowledged that he would be required to sign the Ethics Pledge
required under the Executive Order dated January 28, 2017, and titled “Ethics
Commitments by Executive Branch Appointees.””

On February 27, 2017, Mr. Ross was confirmed as Secretary of Commerce.”

From April 24, 2017, through February 11, 2019, Secretary Ross electronically signed,
certified, and filed 33 separate Periodic Transaction Reports (OGE Form 278-T) with
OGE.” Each of these Periodic Transaction Reports covered one or more sales or
purchases of assets that Secretary Ross completed while serving as Secretary of
Commerce.” By signing each OGE Form 278-T, Secretary Ross certified “the
statements | have made in this form are true, complete and correct to the best of my
knowledge.””” In addition, each form was reviewed and then electronically signed and
certified by the DAEO, who, by signing, offered the opinion that “On the basis of
information contained in this report, | conclude that the filer is in compliance with
applicable laws and regulations.””® Finally, each OGE Form 278-T was electronically
signed and certified by an OGE official.”

As noted in the “Summary of Contents” section on each OGE Form 278-T, the “278-T
discloses purchases, sales, or exchanges of securities in excess of $1,000 made on behalf
of the filer, the filer’s spouse, or dependent child. Transactions are required to be

% Ibid.
°! Ibid.
%2 |bid.

3 Wilbur L. Ross, Jr., to Alternate Designated Agency Ethics Official, January 15, 2017 (as amended January 31,
2017). Letter from Secretary Ross to the Alternate Designated Agency Ethics Official at the U.S. Department of Commerce;
Executive Order 13770 of January 28, 2017. Available at https://www.govinfo.gov/content/pkg/FR-2017-02-
03/pdf/2017-02450.pdf (accessed August 25, 2020).

** Roll Call Vote | I5th Congress — Ist Session, February 27, 2017. Available at
https://www.senate.gov/legislative/LIS/roll_call_lists/roll_call_vote_cfm.cfm?congress=I|5&session=|&vote=00073
(accessed August 25, 2020).

% List of OGE Form 278-Ts filed by Secretary Ross. Available at

https://extapps2.oge.gov/20 | /Presiden.nsf/PAS%20IndexA?OpenView&Start=1 &Count=1000&Expand=9&RestrictT
oCategory=R#9 (accessed August 25, 2020).

% Not all OGE Form 278-Ts that Secretary Ross filed are relevant to this investigation. Where the filing date of an
OGE Form 278-T is relevant, it will be addressed in this “Timeline of Events” section. Where the information
provided in an OGE Form 278-T is relevant but the filing date is not an issue, the OGE Form 278-T will be
addressed in the “Analysis/Findings” section of this chapter.

7 Ibid.

*8 Ibid.

% Ibid. Due to the different levels of review and certification, the date OGE posted each OGE Form 278-T to its
website and made it available for public review was often not the same date that Secretary Ross signed and
certified the OGE Form 278-T, and in some cases was several months later.
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disclosed within 30 days of receiving notification of a transaction but not later than 45
days after the transaction.”'® The OGE Form 278-T also states, “Filers need not
disclose (I) mutual funds and other excepted investment funds; (2) certificates of
deposit, savings or checking accounts, and money market accounts; (3) U.S. Treasury
bill, notes, and bonds; (4) Thrift Savings Plan accounts; (5) real property; and (6)
transactions that are solely by and between the filer, the filer’s spouse, and the filer’s
dependent children.”'"'

Sunday, May 28, 2017, was 90 days from the date of Secretary Ross’s confirmation as
Secretary of Commerce. Secretary Ross’s Ethics Agreement required him to divest
certain assets within 90 days of his confirmation. Most of the assets Secretary Ross was
required to divest within 90 days of his confirmation are listed in Attachment A-I of his
Ethics Agreement.'” Because May 28, 2017, fell on a Sunday, and Monday, May 29, 2017,
was Memorial Day (a federal holiday), the effective deadline for divestiture of assets
required to be divested within 90 days of Secretary Ross’s confirmation was Tuesday,
May 30, 2017.'®

On June 2, 2017, Secretary Ross signed the first of three OGE Certification of Ethics
Agreement Compliance documents.'® This certification covered the divestitures
required by Secretary Ross’s Ethics Agreement as well as issues related to recusals and
conflicts of interest.'” The due date for this certification, as specified on the certification
form, was June 5, 2017.'% On the OGE Certification of Ethics Agreement form, above
the line where Secretary Ross signed his name, is the following statement, “Any
intentionally false or misleading statement or response provided in this certification is a
violation of law punishable by a fine or imprisonment, or both, under 18 US.C. §
1001.”'” Next to his signature is the following statement, “I certify that the information
| have provided is complete and accurate.”'® (These two statements also appear in the

1% OGE Form 278-T. Available at https://oge.gov/Web/OGE.nsf/OGE+Forms (accessed August 25, 2020).
1" Ibid.

1% Wilbur L. Ross, Jr. to Alternate Designated Agency Ethics Official, January 15, 2017 (as amended January 31,
2017). Letter from Secretary Ross to the Alternate Designated Agency Ethics Official at the U.S. Department of Commerce,
atp. 8.

1% On March 10, 2017, in response to a request from Secretary Ross’s counsel on the same date, an attorney with
the Department’s ELPD provided a list of the assets Secretary Ross’s Ethics Agreement required him to divest
within 90 and 180 days of confirmation. The ELPD attorney provided May 28, 2017, as the deadline for divestiture
of the assets required to be divested within 90 days of confirmation. The ELPD attorney provided August 26, 2017,
as the deadline provided for divestiture of the assets required to be divested within 180 days of confirmation.
Regarding the deadlines, the ELPD attorney noted, “Yes, he would have until any time before midnight on the last
day to comply (but we would prefer that all sales happen well before that time.)”

14 Secretary Ross OGE Certification of Ethics Agreement Compliance, dated June 2, 2017. Available at
https://extapps2.oge.gov/20 | /Presiden.nsf/PAS+Index/AOA 1 D4D7FB3BA22485258 1 D0006CE4D5/$FILE/Ross, %20
Wilbur%20EA%20Certification%20Combined%201 -3.pdf (accessed August 25, 2020).

'% The recusals and conflict of interest portions will be addressed later in the Potential Conflicts of Interest
chapter of this report.

1% Secretary Ross OGE Certification of Ethics Agreement Compliance, dated June 2, 2017.
7 |d. at p. 3.
1% Ipid.
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two subsequent OGE Certifications of Ethics Agreement Compliance that Secretary
Ross signed on September 5, 2017, and November I, 2017.'”) In Section 2 of this
certification, Secretary Ross confirmed that he completed all of the resignations
indicated in his ethics agreement before assuming the duties of his current position.'' In
Section 3 of this certification, Secretary Ross answered “N/A” to statements regarding
the completion of the divestitures indicated in his Ethics Agreement and the filing of
Periodic Transaction Reports (OGE Form 278-T) to disclose the completion of the
agreed upon divestitures.''' Also in Section 3, Secretary Ross listed the following filing
dates for OGE Form 278-T reports that he filed: “4/20, 4/24, 5/12, 5/16, 5/17, 5/18,
5/22, 5/23, 5/24, 6/1, 6/2/17.”""* In Section | | of the certification (“Comments of
Appointee”), Secretary Ross offered the following statement with regard to his
response in Section 3:

Note that some holdings in my ethics agreement need not be sold within 90
days. | have divested all holdings required in my ethics agreement to be sold
within 90 days except that there was an unanticipated delay with regard to
the divestitures of my holdings in Air Lease Corp., Bank of Cyprus, and
BankUnited but these have also now been divested; with regard to the Bank
of Cyprus, | also hold shares through the WL Ross Group LP which is
required to be sold within 180 days.!!3

Section 8 of this certification covers “Payments, Accelerations, or Divestitures Required
to be Completed Prior to Entering Government Service.”''* In this section, Secretary
Ross stated he forfeited Exco Resources unvested stock, and “prior to assumption of
duties,” he received/did not forfeit a 2016 bonus payment from Invesco.'"” In Section 9
of the certification, Secretary Ross stated that he completed his initial ethics briefing
pursuant to 5 C.F.R. § 2638.305 and signed the ethics pledge pursuant to Executive
Order 13770." In Section 10 (“Additional Ethics Agreement Requirements”) of the
certification, Secretary Ross responded “N/A” to the following statement, “| have
divested my right to income from the Rothschild & Co. Profit Sharing Plan by
irrevocably assigning the right to a charity.” Secretary Ross explained this answer in the
comments section of the certification as follows, “My interests in the underlying
securities of the Rothschild & Co. Profit Sharing Plan have been liquidated (with transfer
of cash proceeds to my IRA); we were not able to figure out an effective way to transfer

1% Secretary Ross OGE Certifications of Ethics Agreement Compliance, dated September 5, 2017, and November
I, 2017. Available at

https://extapps2.oge.gov/201/Presiden.nsf/PAS+Index/AOA 1 D4D7FB3BA22485258 1 D0006CE4D5/$FILE/Ross,%20
Wilbur%20EA%20Certification%20Combined%20 1 -3.pdf (accessed August 25, 2020).

"4, at p. I.
" Ibid.
"2 Ipid.
"3 d. at p. 3.
" Ibid.
"5 Ibid.
"¢ |d. at p. 3.
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irrevocably my right to income from the retirement fund to charity; the net effect is
divestiture of the underlying holdings.”'"’

According to the DAEO, on August | |, 2017, Secretary Ross explained to him in an
email that an unanticipated problem had arisen affecting the Secretary’s ability to divest
some of the holdings identified in his Ethics Agreement.''® In this email, Secretary Ross
indicated that a firm handling his investments in some partnerships in which he had
interests outsourced accounting functions relating to those holdings and was having
difficulty producing the financial statements for the funds.''” Secretary Ross noted that a
buyer for the funds had been identified, but the financial statements were necessary
before the sale could proceed.'”

The DAEO also reported that on August 23, 2017, he met with Secretary Ross to
discuss the status of Secretary Ross’s divestitures, and Secretary Ross identified eight
limited partnerships that could not be divested due to the problems he mentioned in
the August | 1, 2017, email.”?' During this meeting Secretary Ross also identified specific
divestitures that had been completed or would be completed by the business day
following the August 26, 2017, deadline (note: August 26, 2017, was a Saturday).'” In a
memorandum to the file regarding this meeting, the DAEO noted, “Some entries listed
for divestiture were apparently mistakenly included as they were entities in which
[Secretary Ross] held a position but had no financial interest.”'?* Regarding Secretary
Ross’s divestitures, the DAEO concluded, “The divestiture of 31 of 40 holdings
demonstrated substantial progress towards completing the divestiture of all assets listed
for divestiture. Furthermore, [Secretary Ross] confirmed that the divestiture of the
remaining holdings was in process and would be completed as soon as possible and that
the delay in the divestitures was due to factors beyond his control.”'** The DAEO
extended the deadline to complete the divestitures identified in Secretary Ross’s Ethics
Agreement for an additional 60 days.'” Included in the DAEO’s memorandum to the file
regarding the August 23, 2017, meeting with Secretary Ross is the following statement,
“[Secretary Ross] also indicated his holdings in Invesco, which were to be divested no
later than 210 days from the date of his appointment, had been divested prior to his
appointment.”'?

"7 |d. at p. 3.

''"® The DAEO memorialized details of the August |1, 2017, email from Secretary Ross and an August 23, 2017,
meeting he had with Secretary Ross in a memorandum to the file dated August 30, 2017. Memorandum to File,
regarding Extension for Time to Divest Assets, from DAEO, dated August 30, 2017.

" Ibid.
120 Ibid.
21 Ibid.
122 |bid.
2 Ibid.
" Ibid.
2 Ibid.
12 Ibid.
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Saturday, August 26, 2017, was the deadline by which Secretary Ross must divest assets
that his Ethics Agreement required to be divested within 180 days of his confirmation.
Assets required to be divested within 180 days of Secretary Ross’s confirmation are
listed in Attachment A-Il of Secretary Ross’s Ethics Agreement.'”

On August 30, 2017, the DAEO signed a memorandum for the file (previously discussed
in this chapter) in which he documented the grant of a 60-day extension to Secretary
Ross of the deadline for divestiture of certain assets, as provided for in Secretary Ross’s
Ethics Agreement.'?®

On September 5, 2017, Secretary Ross signed the second of three OGE Certification of
Ethics Agreement Compliance documents.'” The form for this certification is identical
to the June 2, 2017, OGE Certification of Ethics Agreement Compliance previously
described, and like that certification, it also covered divestitures required by Secretary
Ross’s Ethics Agreement as well as issues related to recusals and conflicts of interest.'
The due date for this certification, as specified on the form, was September 5, 2017.""
In Section 2 of this certification, Secretary Ross again confirmed that he completed all of
the resignations indicated in his ethics agreement before assuming the duties of his
current position.'* In Section 3 of this certification, Secretary Ross answered “No” to
the following statement: “| have completed all of the divestitures indicated in my ethics
agreement. | also understand that | may not repurchase these assets during my
appointment without OGE's prior approval.”'*® Secretary Ross answered “N/A” to the
following statement: “| have filed a period transaction report, or periodic transaction
reports, (OGE Form 278-T) to disclose the completion of these agreed upon
divestitures.”'"** This answer was accompanied by a reference to see the comment in
Section 11."* The comment in Section | | referenced the 60-day extension the DAEO
provided to Secretary Ross to complete the divestitures that were required to be
completed within 180 days of his confirmation.'** This comment also included the
following statement: “During the process of divesting | was informed that due to the
outsourcing of the accounting function of the firm that handles some partnerships in
which | have interests, documents needed for the sale of some holdings cannot be

127 Wilbur L. Ross, Jr. to Alternate Designated Agency Ethics Official, January 15, 2017 (as amended January 31,
2017). Letter from Secretary Ross to the Alternate Designated Agency Ethics Official at the U.S. Department of Commerce,
atp. 9.

128 Memorandum to File, regarding Extension for Time to Divest Assets, from DAEO, dated August 30, 2017.

2% Secretary Ross OGE Certification of Ethics Agreement Compliance, dated September 5, 2017. Available at
https://extapps2.oge.gov/20 | /Presiden.nsf/PAS+Index/AOA | D4D7FB3BA22485258 1 D0006 CE4D5/$FILE/Ross, %20
Wilbur%20EA%20Certification%20Combined%201-3.pdf (accessed August 25, 2020)

1% The recusals and conflict of interest portions will be addressed later in the Potential Conflicts of Interest
chapter of this report.

13! Secretary Ross OGE Certification of Ethics Agreement Compliance, dated September 5, 2017.
B21d. at p. I.

133 Ibid.

134 Ibid.

13 Ibid.

1% Id. at p. 3.
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collected within the 180-day period set for the divestitures of these holdings.”'?’ In

Section 8 of this certification (“Payments, Accelerations, or Divestitures Required to be
Completed Prior to Entering Government Service”), Secretary Ross again addressed an
asset related to Invesco.”® In connection with the statement, “If | committed that |
would forfeit a financial interest or payment, unless it was received or accelerated prior
to my assumption of the duties of the government position:” Secretary Ross marked the
option that stated, “| received it (or it was accelerated) prior to my assumption of the
duties of the position.”'*” Secretary Ross then explained in the comment section, “All
Invesco shares were distributed to me, which | then sold back to Invesco prior to my
assumption of duties. The cash proceeds are currently in an escrow account, which will
be distributed to me after certain transactions are completed. [See also prior
certification.]”'*

On September |1, 2017, Secretary Ross electronically signed and certified a periodic
transaction report (OGE Form 278-T) for the sale of BankUnited, Inc. shares on May
31, 2017, in the amount of $1,001-$15,000.'*" (As described later in this report,
Secretary Ross filed another OGE Form 278-T for these same shares on October 31,
2018.)

On October 24, 2017, Secretary Ross executed an agreement establishing the “Wilbur
L. Ross Jr. Irrevocable Trust” (the “Trust Agreement”). The assignment of the property
listed in the Trust Agreement was effective as of 5:00 p.m. on October 25, 2017.
Through the Trust Agreement, Secretary Ross transferred an equity or other interest in
at least |5 entities to trustees who hold the interests in trust for the benefit of his two
adult children. The provisions of the Trust Agreement state that the Trust Agreement
and any trust created under the Trust Agreement shall be irrevocable. The list of
entities transferred in the Trust Agreement matches the list of 40 entities in Attachment
A-ll of his Ethics Agreement, with the addition of WLR Recovery Fund Il IAC AlV LP,
WLR Recovery Associates IV DSS AIV LP, and WLR Recovery Associates V DSS AlV
LP.'"* As previously stated, Attachment A-Il of Secretary Ross’s Ethics Agreement lists
the entities Secretary Ross was required to divest within 180 days of his confirmation.
Certain assets listed in the Trust Agreement were previously transferred, and Article I-
A of the Trust Agreement states:

137 Ibid.
138 Ibid.

139

Ibid. (Emphasis in original.)
140 Ibid.
4! Secretary Ross OGE Form 278-T, dated September |1, 2017. Available at

https://extapps2.oge.gov/20 | /Presiden.nsf/PAS+Index/0A4AC75C5E38AD81852581B00026F2CO0/$FILE/Wilbur-L-
Ross-09.11.2017-278T .pdf (accessed August 25, 2020).

2 The Trust Agreement includes the transfer of WLR Recovery Fund Ill IAC AIV LP, WLR Recovery Associates
IV DSS AlV LP, and WLR Recovery Associates V DSS AIV LP, which were not listed in Attachment A-Il of the
Ethics Agreement. WLR Recovery Associates IV DSS AIV LP and WLR Recovery Associates V DSS AIV LP were
listed in Section 10 of Secretary Ross’s Ethics Agreement as assets he would retain. WLR Recovery Fund Il IAC
AIV LP was not included in Secretary Ross’s Ethics Agreement nor on his Nominee OGE Form 278e.
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The Trustees acknowledge that certain of the assets listed in Schedule A-I
have been, or were intended to have been, transferred to unaffiliated third
parties, prior to the formation of this Trust, and are listed thereon only to
assure that the Donor does not retain any residual or other interest therein
and thereby to assure compliance with applicable legal requirements.!43

Accordingly, Schedule A-I of the Trust Agreement—which lists the assets transferred—
states it is transferring, “any equity or other interest in any of the following entities,
unless fully and irrevocably transferred to a third party prior to October 25, 2017 and
prior to the execution of this Trust Agreement.” Of the 40 assets listed in Schedule A-1,
only the following fifteen assets are identified through “Explanatory Notes” as being
“transferred in trust hereby”:

¥ © N o U1k~ W DN

)

I
12.
13.
14.
I5.

India Asset Recovery Associates LLC

India Asset Recovery Fund Limited (Mauritius)

India Asset Recovery GP Ltd. (Cayman)

WLR China Energy Associates, Ltd.

WLR Master Co-Investment GP, LLC

WLR Master Co-Investment SLP Associates LP (Cayman)
WLR Master Co-Investment SLP GP, LTD (Cayman)
WLR Master Co-Investment SLP, LLC

WLR Nanotechnology GP LLC

. WLR Nanotechnology LP LLC
. WLR Recovery Associates Il, LLC

WLR Ross Group (Cayman) Ltd.
WLR Select Associates DSS GP, Ltd.
WLR Select Associates DSS L.P.
WLR Select Associates LLC

In addition, the “Explanatory Notes” to Schedule A-1| state the “carried interests and
any residual transferred interest” in the following entities was “transferred in trust
hereby” with the “capital interest transferred to affiliates of Goldman Sachs”:

2
3.
4

WLR Recovery Associates lll, LLC

WLR Recovery Fund Ill IAC AIV LP
WLR Recovery Associates |V LLC

WLR Recovery Associates |V DSS AIV LP

' The term “Donor” is not defined within the Trust Agreement, and it appears only in this provision. Throughout
the Trust Agreement, the term “Grantor” is used as a defined term for Secretary Ross.
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5. WLR Recovery Associates V LLC
6. WLR Recovery Associates V DSS AIV LP'*

Secretary Ross’s interest in WLR Conduit MM LLC and his equity interest in WLR-SC
Financing Conduit LLC were noted as previously transferred to an independent third
party. WLR Recovery Associates LLC was noted as “dissolved prior to October 25,
2017.” The 20 other assets that did not have a specific “Explanatory Note” in Schedule
A-1 of the Trust Agreement were covered by the following note, “All other interests
listed are believed to be transferred to unrelated third parties prior to the date hereof
but if any such interest has not been fully and irrevocably so transferred as of the close
of business on October 25, 2017, it is transfe